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<3ampu,uaHHfl oco6u ru nidotpoto y aquueuui xpuuiuntbHozo
npasonopyuteHHfl)), nodauy ua fiofymmn cmynenn doxmopa QinocoStil

s zanysi 3HuHb 08 <llpaaoD 30 cneqiononicmn 081 <[fpueo>

Arcryanrsicrr reMr.r AocriAxeHHfl. llpaeo nroAHHr4 Ha ceo6o4y ra

oco6racry HeAoropt(aHHicru e uiuurav y AeMoKparHqHoMy cycnirrrcrni ra

3axr{ua€Tbcr uixHapo4ur,rv ra sarlioualbHaM rcpaviHanbHvM rrpoqecyaJrbHr4M

3aKoHoAaBcrBoM. KpnnaiuanbHe rrpouecyanbHe 3arpnMaHHr 3acrocoBy€Tbcfl Anfl

AoctrHeHHt Aieeocri siAnosiAuoro erany rcpnviHaJrbHoro npoBaAXeHHr.

BHacniAoI( 3acrocyBaHHt 3arpr4MaHHr Ao oco6u, rrca o6rpyHroBaHo ni4o:pnerucr

y eqHFIeF{Hi rcpnviuanbHoro npaBonopyureHHr, ii npaBoBe craHoBt4ute Mo}Ke

cyTTeBo fi of l pruy BaTH c b.

Carvre Ans yHeMoxJrHBreHHfl 3JroBXr4BaHb ra 3Hfi)KeHHn pv3vrcis csaeir,'rs

HopMr4 KIIK Vrcpainrl y qacrxHi npaeoaoro perynr.oBaHHr 3arpr,rMaHHs noeraHui

6yru AeraJrbHo nponncaui ra eiAnoeiAarlr ehNao:i srcocri 3ar(oHy. Helonixu

npaBoBoro perynroBaHHr sAiilcrreHFr n sarpvMaHHfl y rcpr.rrvriHarbHoMy

npoea4xeHui HerarHBHo BrrJrHBarorb rK Ha Aisnsnicru oprauin AocyAoBoro

po:cni4ynatHfl,, rax i ua pineul sa6e:neqeHHr npaB i ceo6ol 3arpHMyBatr4x oci6.

Cnia raKo)K ronarv, uto eia <srcocri> ':nificueuufl 3arpvwauus oco6n Moxe

3aJre)Karu AnHanairca ra nepcneKTHBa ycboro AocyAoBoro po:c,riAyBaHHfl. Carvre

ToMy, Aerarisonauicrs i nporuo:osauicru HopM, rri perynrcrcTb 3arpuMaHHr,

oAHo3Haquicrl po:yrtaiHHr rrpar(Trrr{Hr4MH npaqieuuKaMH cyrHocri AaHoro 3axoAy

npr4Mycy ra oKpeMax fioro acnexris e 3anopyKoro 3anpoBaAXeHHr eQercrlrnHoi

<<uoAeli> 3arpuMaHHr oco6r,r 3a ni4o:poro y eqHHeHui rcpnvriHa,rbHoro

npaBofropyrreHHt.

flpo axryalruicru reMr,r Anceprarril M.M. florouurcoro ceiA.rarb raKolK re,

ulo AocniIXeHHfl :AiilcHeHo eilfloeiAHo Ao noroxeHb HauioHanrHol crparerii

peSopvynaHHr cHcreMH rocrr,rqil utoAo airefi ua nepio4 ao 2023 pot(y (y vacrraui

BcraHoBJ'reHHfl crporciB 3arpHMaHHr HenoBFroJriruix oci6 y rcpnniuarbHoMy



rrpoBaAXeHHi), cxBaneHoi po:nopflAxeHHrM Ka6ir'rery MiHicrpie Vr<palua J\&

1027-p eia 1B rpyaHr 2018 por(y, HaqiouanuHoi crpareril y c$epi npaB nroAuHH

(y .racrzui sano6iraHHfl Ta nporn4il KaryBaHHFo, )KopcroKoMy, HeJrrcAcbKoHay a6o

TaKoMy, uo rrpHHh)r(ye ri4Hicrr, [oBoA)r(eHHro trv noKapaHHro, :a6e:neqeHHr

npaBa Ha cno6o4y ra oco6ncry HeAoropr(aHuicru), :areepANeHoi Vrca:oHa

flpe:ngenra VrcpaTnu i\b Il9l202l eia 24 6epezan 2021 poxy, npioprarerHoro

HanpflMy <llpaaoai utexaHi:uh :a6esnelreHHr i :axucry npaB ra ceo6oA JuoAHHH)),

<(Dyu4aveuralrui Ta trpHr(nagHi npo6JreMu HayKoBoro :a6esneqeHHr 6oporu6n :i

:roqusuicrro B Vxpalui> Crpareril po3Br4rr(y Hauionanuuoi arcaAenaiI npaaoBnx

Hayr( VrcpaiHI.t sa 2021-2025 poKH, 3arBepAxeuoT nocraHoBoro 3aranbHr4x :6opin

HaqioHanrsoi axaAerraii npaeoBr4x HayK Vrcpalnn efu 26 6epe:Hr 2021 porcy J\b l2-

21, peQopMH npaBooxopoHHoi cncrenru Crpareril craroro po3BHrKy <VrcpaiHrz -
2020>>, cxBilreHoi Vrca:ola flpe':n4eura Vrcpaiura nia 12 ciqHq 2015 por(y

J\e5/2015 (c. l7).

O6rpyHronauicrr HayKoBr{x pe3yJrbraria ra 3aKoHoAaBqHX npono:Hqifi

o6yvoenrcerbcfl npaBunbHHM era6opov ra BhKopHcraHHrM cyqacHHX

3araJrbHoHayKoBr,rx ra cneuianbHHX rraeroAie HayKoBoro ni:Hauur, rrlo :ynaon,reui

Meroro ra 3aBAaHHflMH Ar4ceprauifiHoro AocliANeHHs.

fli4 uac Aurceprarrifi uoro AocriAxeHHr 3acro cy BaJrvcn i cropn rco-npaeoeu fi ,

QopvranrHo-roriuHufi, nopieHrnbHo-npaBoenfi, cHcreMHo-crpyrcrypunfi,

crpylflypno-QyurcuiouaruHnfi, coqio,roriqnufi Ta crarr4crv,tuuit MeroAH.

Kon,tn,rerccuuit niaxia Ao BHr(opncraHHfl BKa3aHHX HleroAie AaB NaoNrneicru

rpoBecrr4 crrcreMHe AocniAxeHHr 3arpHMaHHr oco6u :a ni4o:poro y eqlrueHui

rcpr.rviuanbHoro npaBonopyueHHr ra oAepxaHHr o6rpyuroBaHHX HayKoBHX

noJroxeHb, BHcHoBKin ra npono:r.ruifi .

focronipHicru Hayr(oB14x pe:yrsrarin, eHcHosrcie ra npono:zuifi

Ar4cepTaullrHol poooTr4 Br43HaqaeTbcr HopMaTHBHo-[paBoBoFo, TeopeTHqHorc Ta

enanipuuuoro 6a:orc Ar.rceprauifiuoro AocriAxesHs, 30I(peMa aBropoM

orpaqboBaHo AocrarHrc rcilurcicrs rireparypHr4x A)Kepen, a raKo)K BHr(opncraHo

en,rnipr,rvHi aani: pe3ynbrarn aHr(eryBaHHfl l6l criAqoro i 4i:uaaaua, 134



J

rpaqiBHrrr<in narpylrsoi noniuii, 65 aleorcarie y xpravriuanbHHX rrpoBaAxeHHrx

rrporflroM 2020-2021 porcin, piueHHr HauiouanbHHX cyAin, piLueHnr

eeporeftcbKoro cy1y 3 [paB rroAuHV, a raKox sracHuit loceil nparcruuHol

po6orlr aBropa, nalyrui,r B opraHax HauioHansuol noriuii (c. l9).

HosHsHa orpHMaHHX pe3ynuraris noJrflrae y roMy, [lo avrceprauir €

oAuiero 3 rrepur4x y nayui rcpranaiuanbHoro rpouecy HayKoBor.o po6oron, uo

[pr4cBrqeHa KoMrrreKcHoMy AocriANeuHro 3arpuMaHHfl oco6n 3a ni4o:poro y

e.rlrFreFrFri xpnvriHanbHoro npaBonopy ue H Hfl .

Hzsxa BH3HaqeHr4x aBTopoM noJroxeHb, rro sraHeceHi Ha 3axzcr

eiAnosiAarot 03HaKaM uayrconoi HoBH3HH. 3orcpenaa, AHcepraHToM ynepue

Bu3HaqeHo, ulo 3arpr4MaHHfl oco6u 3a nigosporo y e.{lrHeHHi rcpr,rrraiHanbHoro

npaBorropyueHHfl r{e Koporr(ocrpoxonufi saxil 3aKoHHoro npHMycy, uo

cnprvonaunil Ha :a6e:ne.reHur uarexHoi noee4iurcn, nrcuh peani:yerscr

[peAcraBunrcdHaa AepxaBH ra uHeiruHvtwt4 oco6aMr,r ruJrflxoM o6rraexenHt npaBa

Ha cso6oAy 3a HaflBHocri ni4o:pn u1oAo cKo€HHr 6yar tKoro rcprzviHanbHoro

rrpaBorropyueHHr (He:aleNHo eia cyBopocri canrcuiT), niArsrae o6os'ssKoeifi

aHr<erHift Lru ro3aaHxetrifi Sirccauil ra :a6e:neqyerbct npoKypopcbKHM HarJItAoM

i cyAoerzu r{oHTponena; o6rpyHToBaHo, u1o e$er<rneHicru 3arpHMaHss ocolvt za

ni4o:poro y equueuHi r<pr,rviHanbHoro npaBoflopyueHHt ue gAarHicrs

3arpHMaHHr y JreraJrsavtfi cnoci6, ulo pernaMeHToBaHuil srcicuvtn,t rcpnHaiHaJIbHHM

fipouecyaJrbHHM 3aKoHoM, ruJrflxoM r(oporr(ocrpoKoBoro o6rraexeHHq npaBa Ha

cno6o4y, oneparuBHo AocflrHyru MerH uoAo rapaHryBaHHt ualeNHoi noneAiHrcn

ni4osproeaHoro ra iHQopr',tauifiHoro :a6esneqeHHs ttoLlarKoBoro erany

AocyAoBoro xpravinulnbHoro rtpoBaA)I(eHnr (c. 20-21).

AeropoM yAocKoHaJreHo reopernqui noloxeHHt crocoBHo po3tut4peHHt

Koira oci6, Ao flKt4x Moxe 6yru 3acrocoBaHo rpuuiHaluHe npouecyilfibHe

3arpuMaHHr. 3auponouoBaHo pernaMeHTyBarv MexaHl3M B14HtrKoBoro

3arpHMaHHr o.{esraAuie (<noreuuifisnx> ceiaKis) xpzvinanbHoro

npaBorropy[reHHr, uro Moxe peani:onyBarvcfl 3a HatBHocri nporr'r4ii:'rcynaHHrc

o6craer,rH Ha vicui roAii; HaAaHo npono:nqii uoAo MeAHqHoro ornrAy
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3aTpHMaHr,rx oci6 3a niAo3poFo y B.rnHeHHi r{pHMiHanbHofo npaBofropyueHHfl.

Bu:Haqeuo Heo6xiAHicru yHopMyBaHHfl o6oe'gsKosoro MeAHqHoro ornrAy

3arpr4MaHoT oco6ra 3a HarBHocri y HeI sraAraNanx rilecnux yrlr(oAxeHb. V raxonay

BHraAr(y 3arpHMaHa oco6u rroBr4HHa HerafiHo AocraBJIflTVcfl Ao nait6luxqoro

MeAHqHoro 3aKnaAy AJrfl npoBeAeHHt orntAy @.22).

- lracepraHroM :po6neuo pflA nonoxeHb, rr{o 3acnyroByrorb Ha no3nrnBHy

oqinr<y. Taxr.rl,rn € rronoxeHHr npo Br4r(opr4craHHfl craHAaprin neperouaHur ni4

qac r<praviuanbHofo rrpouecyanbHoro 3arpuMaHHfl. HaloroueHo, ruo

3acrocyBaHHr KoHKperHoro craHAapry nepeKoH aHHfl uroAo peari:auil :arpnnraHHr

oco6rz :a ni4o:poFo y e.rriHeHHi rcprzvriuanbHoro npaBonopyueHHr ga,reNurr BiA

o6craeuHn qacy ra panroaocri (c. 108); Hayr<oni rrorJrf,Ar4 crocoBHo Mex

3acrocyBaHHfl rpr4Mycy niA .rac 3arpnMaHHfl oco6n ga niaogporo y e.{uHeHHi

rcpr,rnainarbHoro rrpaBonopyueHHfl. KoucraroBaHo, uo y xo4i :arpr,rMaHHr Moxe

Bn3HaBarncr 3aKoHHrarra (npaeovipHuH,t) saelanug oco6i rirecHux yrxr(oAlr(eHb ra

nos6asreHnr rf xurrr (c.204-205).

Teopernvni rroJroxeHHfl, Hayxoni po:po6rcz, BHcHoBKH ra npono:nuiT

BHr(naAeHi loriquo ra noc"rriAoBHo. Cruru ix eraxraAy cnpnfl€ AocryrrHocri, ,rerxocri

cnpufiHxmq ta zliilrcHeHHr o6'errneuoi oqiurcu orpLrMaHHX AucepraHroM HayKoBHX

pffiynbrarie crocoeHo 3arpr4MaHHfl oco6n :a ni4orpoFo y s.rHueHHi rcpnH,tina,rbHoro

[paBonopylIIeHHq.

flosHora Br{r(JraAy HayKoBr.rx noJro?KeHb B HayrcoBrrx ny6.ninauinx

Ar.rcepraHra. Ocsoeui Hayrconi pe:y,rurarn, noJroxeHHr, BHcHoBKH, rrporro3r4uil ra

peKoMeHAauii, uto BHKJTaAeHi y araceprauifiHoury aocriaxeHui, ei4o6paNeHi y l4
Hayr(oBHX ny6rrircaqirx, : uux 6 crarefi - y HayKoBHX BHAaHHflx, BKJrFoqeHrzx

MOH VxpaiHa Ao repenixy Hayxonr,rx SaxoBr4x BlatraHb 3 r.opznt4LrHAx HayK, I

ni4po:ain y Koner(rr.reuiil vouorpaQii, I crarrr - y nepioAnqHoMy Hayr{oBoMy

eHAaHFri repxaBu, sKa BXoAhrb Ao Opraui:auiT ercoHoN,tiqHoro cniepo6irHHurBa ra

po3BHrKy ra enponeftcbKoro Colo:y 3 HayKoBoro HanprMy <<flpaeo>>, 6 re3

.Aonoeilefi y :6ipurarcax H,rarepianin Hayr(oBo-rpaKruLrHHX rcou$epeuuifi ra

HayKoBo-rpaKruqHnx ceviuapie. BHeqeHHs :rr,ticry nnceprauii ra aHari: rpaub
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aBTopa 3a reMoro Ar4ceprauiftuoro Aoclri4Neuur, Ao3BoJrre :acnigvnru, uo
ocHoeui uayrcoei pe3ynbrarn Hayrconoi po6orra AocHrb noBHo eigo6paNeFri y

ny6nircauirx s4o6yBaqa 3a reMoro AHceprauift noro AocriAxeHus.

flpaxrlruHe 3HaqeHHfl oAep?KaHr{x perylurarin. C$opnayruogaHi y

4Hceprarlii uayxoei noJIoxeHHfl, B14cHoBKH ra npono:rarlii Moxyrb 6ytu

BHr(opr4craHi y: y Hayr{oBo-.qocrriAHifi c$epi - ni.q qac noAaruruoi reopernuHoi

po:po6rcrz npo6nervr 3arpuMaHur oco6u :a niAo:porc y BqHHeHHi rcpran,tiH€urbHoro

npaBonopyueHHr; y 3aKoHorBoprtoMy npoueci npH yAou(oHareuHi HopM

xprzviHanbHoro rlpouecyaJlbHoro 3aKoHy y qacrnui npaeoeoi pernaMeHrauii

rcpr,rviHan bHoro npoqecyaJl bHoro 3aTpH MaH Hn; y rrpaBo3acrocosu i il .Ui s,'r uHocri -
I.nfl niAeuureHrir e$ercrnnHocri 3arpHMaHHr oco6rz 3a ni4o:poro y equueHni

xprzviHalbHoro [paBoltopyueHHt; y HaBLr€LnbHo-Mero lu,tuiir AisluHocri - nprz

Br4KnaAaHHi HaeqanbHHX nacqnnliH rcpr.rH,tina,'rbHoro [pouecyanbHoro npoQinr.o ra

niAroroeui n'aeqansHo-Mero4 r4qHzrx varepiani e (c, 22-23).

3nricr ra o$opMdrteHHs AHceprauiI. luceprauis cKnaAaerscr :i Bcryrry,

Tpbox po:4inin, uro Micrrlra 7 niApo:ai,rie, aucuoercin, cIr4q(y Br,rKopHcraHHX

Axepen ra AoAarI(ie. floeHHfi o6crr Ar4cepraUifruoro AocniAxeHHr craHo elns 275

cropillot<, 3 HI4x ocHoeuafi TeKcr - 210 cropiuorc, cnucoK Bnt(opr4craHvrx Ax(epen

(254 uairwreHyBaHHfl) - 30 cropiHorc, AoAarKr4 - 20 cropiuox.

Cncreptuo ra crpyKrypHo ,roriqHo BH3HaLreH ufi ntau AHceprauifiHoi po6orut

Ao3BonHB :4o6yeavy I(oMuneKcHo ra rpyHToBHo orpaqroBarH npo6len,tHi nurauss

3arpHMaHul oco6n :a ni4o:poro y eqzHeHHi rcpran,tiHzurbHoro npaBorropyueHHfl.

y ecryni 3a3HaqeHo o6rpyHryBaHHfl en6opy reMH 4oclri4NeHHr, if
al(TyanbHicrs, erca3aHo Ha 3s's3orc po6orlr 3 HayKoBHMu nporpaMaMn, nJraHaMH,

TeMaMH, Bt43HaqeHo Mery ra 3aBAaHHr Aocni4NeHur, o6'ercr, npeAMer ra MeroAH

Al4cepraqifiHoI po6oru; cQopnayrboBaHo HayKoBy HoB143Hy ra BH3HaqeHo

npaKTI4qHe 3HaqeHHt oAepxaHr.rx pesyllrarin, shceirreFro iHQoprraauiro rtpo

anpo6auiro pe:ynurarie 4rzcepraqii, laHi rrpo ni4o6paxeHHfl y ny6,rircauiqx

ocHoBHI4x pe3ynbraria guceprarlifiHoro AoclilxeHHr, Bh3HaLteHo crpyrflypy ra

o6cqr 4zcepraqii.
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y po:airi I <Cyruicru 3arpHMaHHfl oco6r.r 3a ni4o:poro y sqraHeHHi

xpr,rviHanbHoro npaBonopyrreHHfl) Al4cepraHroM AocliANeHo icropraur-ri eranH

craHoBJreHHr 3arpr4MaHHfl oco6n 3a ni4o:poro y e.IhFIeHHi rcpnrraiualbHoro

rpaBonopyrueHHr (c.25-37); floHrrrfl 3arpnMaHur oco6n :a ni4o:poto y e.tv ueuHi

xpr.rrrliuanbHoro rpaBonopyrleHHt (c.38-67)' SyHrcUioHallHe rpn3HaqeHHfl

3arphMaHsr oco6u :a ni4o:poro y sqr.rHeFrHi rcpranaiHanbHoro rpaBonopyueHHt

(c. 68-84).

V pe:y,rurari AocniAxeHus reHe3n reopernqHr4x yflBneuu i 3aKoHoAaBcrBa

u-toAo HerroBHoJ.rirusoro ni4o:proeaHoro Ar{cepraHToM BHoKpeMneHo rarci

icropu uHi nepio4n po3Bt4TKy npaBoBoro rroJroxeHHt BKa3aHoro yqacHHKa

rcpralriHanbHoro npoBaAXeHHfl: AaBHifi (ao 1864 p.), AopeBoJlroqifiuuil (1864-1917

pp.), paaaucsr<ufi (1917-1991 pp.), nepexi4unfi (1991-2012 pp.), cyuacnnfi (2012-

2021 pp.), vrafi6yrnir4 Q021 p.-...) (c. 85).

llosHrzbuo cnil ouiuurz ni4cynaox :4o6yeaua npo re, uro Ha cyqacHoMy

erari po3Bnrr(y (2012-2021 pp.), nopflA 3 3arilJrbHnnra niAcraBaMLr 3arpnMaHHfl,

ulo 3acrocoByrorbcfl 3 ypaxyBaHHrM BHMor <6e:nocepelHocri>) Ta (tuofiuocri>,

BBoAflTbcfl y 3ar{oHoAaBcrBo BHKJ'rroqeHur, rrci HaAarorb npaBo cnyx6oenu oco6av

3acrocoByBaru 3arpnMaHHfl e o6xia 3ararbHr.rx npaBnn B oKpeMHX BhnaAKax.

I_{innraru BnrnrrAa€ 3aKoHoAaBqe Bu3HaqeHHl MoMeHTy 3arpHMaHHfl,

npouecyaJrbHofo froprAKy (fpoMaAcbKofo)) 3arpHMaHHt, :arpin,reuHr

iraoNrueocri :Aificurarz 3arpr4MaHHr ynoBHoBalKeHHMH clyN6oeurvta oco6avn,

BrpoBaAXeHHr y roprAoK $irccyaaHHr (peecrpauil) 3arpLIMaHHfl oKpeM14x

acneKrie rro3aaHKernoi $ixcauil (c. 37).

He uoxlra He [oroAnTr{cb 3 aBTopoM y roMy, ulo o3HaKaMH 3arpilMaHHt

oco6H sa ni4o:poFo y sqraHeuui rcpr.rnaiHiurbHoro npaBonopyueHHr e: :arcouHicru

rrpnMycy, cnpflMoBaHicru Ha :a6e:neqeHus HarexuoT noeeAiuKfi, o6NaexeHuq

npaBa Ha ceo6oAy, ynoBuoeaNeui Ta He ynoBHoBaNeui cy6'ercrn 3acrocyBaHHt,

o6ueNeuicrl rpnealocri, HesaneNHicru eia cyBopocri caurcuii, aHKerHa ra

rro3aaHKerua $ixcarlir, npor<ypopcbt(Hfi uarrr4, cyloer,rfi KoHrponb (c. 67).



Ha nilcrani nr.rorcpeMJleHnx 03HaK aBTopoM BAano csopvyntoBaHo floHflTTfl

3arpl4MaHus oco6u :a ni4o:poro y s.II,rHeuui rcpravriHzurbHoro ttpaBonopyueHHr, a

caMe: 3arpHMaHHt oco6t'r 3a ni4o:poro y eqr4HeHHi rcpaHaiHanbHoro

npaBonopyueHHfl rle Koporr(ocrporcoenfi saxiA 3aKoHHoro npHMycy, ulo

cnpruonaunfi Ha sa6esneqeuuq Harexuoi noee4iHrcn, peani:yerucr

lpeAcraBHHKaMI4 AepxaBr4 ra uneiruHLIMV oco6aMr4 rrrJrflxoM o6uexeHHfl npaBa

ua ceo6oAy 3a HaflBHocri niao:prz uloAo cKo€HHfl 6yl,s flKoro rcpran,tiHiLrbHoro

rpaBoropyueHHfl (ne:arexuo eia cyBopocri caHrcuii), niArsrae o6oe's:rcoeifi

auxerHifi LIh ro3aaHrcernifi Sirccauii ra sa6e:neqyerbcr flpoKypopcbKHM HarJ'rrAoM

i cylonnrra KoHrponen,r (c. 67).

I-{ixaerzv e po3rnqA SyHrcuioHaJ'rbHoro rpu3HaqeHHfl 3arpHMaHHr oco6n :a

ni4o:poro y e.IIaHeHHi rcpzviHarbHoro rrpaBonopyueHHr rrrJrflxoM en4i,reHHr

raKHX Syurcuifi: npHnHHeHHfl rcpvn,riHarbHHX npaBonopyueHb; insoprraauiftne

sa6e:reqeHHi roqarKoBoro erafly rcpran,tiHanrHoi npouecyalsHol 4irnunocri;

sa6e:ne.{eHHg npoBeAeHHt nepuroqeproBHX rrpoqecyanbHHX Aiit 3a yqacrlo

3arpl4MaHofo; sano6iranHs seuarexsoi noee4iHrcn ni4o:pronaHoro Ha

nepnicuonay erani po:cniayeaHHr; crBopeHHr yMoB gnr eHpirueHHr rrr4raHHfl npo

3acrocyBaHHs a6o :uiHy :ano6ixuoro 3axoAy; npeBeHrHBHa SyHrcuir. HaaeleHrafi

nepenirc $ynxuifi rcplrn,liuaJlbHoro npouecyarbHoro 3arpHMaHHr aBrop He BBaxae

BHLrepilHr4v (c. 84).

y po:4ini 2 <flpanzra 3arpr4MaHHr oco6vr 3a ni4o:por.o y s.rraHeuFri

xpanaiuanbHoro npaBonopyueHHfl)) aBTopoM po3r(pr4To nvraHHfl 3afanbHnx Ta

cneqia,ruunx npaBhn 3arpHMaHHfl oco6a :a ni4o:poro y e.rr4HeuFri rcpaviHarbHoro

rpaBonopyueHHr (c. 87- I 45).

3ao6yBaqeM cnyuHo 3a3Har{aerbcr, uro :aralnHi npaBuna peani:yrcrucr

tlpt4 (KJIacHLIHoMy) :arpznraHHi, ro6ro eiAnosiAaroru :aralunifi rcosuenuii

lHcTHTyTy 3aTpHMaHHfl TA BHI(OpHCTOByTOTbCT y otnbUOCTl BtrAtB r(pHMtHaJlbHHX

ttpouecyaJlbH14x 3arpnMaHu. CneuianrHi npaer.rna 3acrocoBylorbcfl [toAo oKpeMr,rx

BI4HtrKoBlrx eNAie 3arpuMaHr oco6n :a ni4o:poFo y s.rLrueHHi rcpnviHaJrbHoro

npaBonopyueHHt. 3aralsunvu npaBHJraMH 3arpr4MaHHr oco6n :a ni4o:poro y
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Bqr4HeHHi r(pr4MiHanbHofo npaBonopyueHHr Ha AyMr(y aBropa €: yfroBHoBaxeHi ra

HeynoBHoBalr(eHi cy6'e rcrn 3acrocyBaH Hr; po:'rcHeuur ra :a6esneqeHus

rpouecyaJrbHHX npaB; nporoKonuHa Qopva Qirccauii; sarpravaHHfl 3 AorpnMaHHrM

BlrMorH <6esrocepe4nicru>; KoporKocrporconicrr; npoKypopcuxuft HarnflA;

cylonnft r(oHrponb (c. 145).

Ha nilcraei locriAXeHHr IHTaHHr cyAoBoro r(oHTponFo 3a [epeBiprcor.o

saxoHHocri xpunriuarbHoro npouecyanbHoro 3arpnMaHHfl, aBTop BKa3ye, uo

taxuit r(oHTponb Ma€ BKrFoqarH flK BHMory ((aBToMarnqnocri>

(<o6oe'x:xoeocri>), TaK i <nerafiuocri>. To6ro r"arcufi r(oHTponb [oBr4HeH

slificHloearwen uBHAKo i oneparzBHo He3aJrexHo sil sori 3arpHMaHoT oco6rz a6o

iHruux oci6. 3anponaaxeHHr aBToMarHLrHoro ra HerafrHoro cyAoBoro KoHTponro

3a nepeeiprcoro saxoHFrocri 3arpnMaHHfl oco6u 3a ni4osporo y eqaueuui

r<praninanbHoro [paBonopyueHHq :a6egrequrr AorpnMaHHr rpaB i cso6oa

JrroAr4HH y rcpnviuaJrbHoMy npoBaAxenni. Tovy HeAo[ycrr,rMHM e nigrrryBaHHt

cyAoBoro KoHTponFo sa nepeeipKoro 3aKoHHocri :arprzrraaHHfl oco6n :a ni4o:poro y

equHeuui r<pranrinanbHoro rrpaBonopyrxeHHq Ha Lrac po3rnflAy KJronoraHHr npo

3acrocyBaHus sano6iNuoro 3axoAy (c. 125).

Ha niAcraei ana,ri:y uayrconoi rireparypn ra qHHHoro 3aKoHoAaBcrBa

AucepraHr Br4oKpeMJrro€ cneuialrHi npaenra 3arphMaHus oco6u :a nigo:poro y

eqv Heuni rcpuviHaJrbHoro [paBo[opyueHHr, a caMe: 3arpuMaHHt no3a BnMororo

<6egrocepe4uicru>; cneqiarrHu fi cy6'e rcr 3arpHMaHHr, st<uit o6yvon,renraft

repr,rropiero fioro 3acrocyBaHHfl; cne[iarrua 3roAa Ha 3arpnMaHHfl orcpevroi

rcareropii oci6; ueo6xilnzil crynius rsxrcocri 3noLrHHy D,nfr 3arpHMaHHt

HerroBHoJrirHix; 3MeHueHHr qacoBuX Mex Etfl 3arpuMaHHfl HenoBHoJIiruix;

:6ilrruesul qacoBHX Me)K Anr npeBeHTHBHoro 3arpnMaHHfl Ta 3arpnMaHHfl B

yMoBax BoeHHoro craHy; saNaiHa cyAoBoro r(oHrponrc Ha rpot(ypopcurcnft

r(oHTpoJrb rrloAo npeBeHTHBHofo 3aTphMaHHfl Ta 3aTpHMaHHfl B yMOBax BO€HHO|O

craHy (c. 1a6).

fucepraHT npaBunbHo, Ha ilorlflA onoHeHTa, KoHcrarye, ulo 3acrocyBaHHt

KoHKperHoro craHAapry nepeKoHaHHr uloAo peari:auiT :arpnnraHHt 3a niaosporo
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y Brrr4HeHui xpzrraiHa.rrbHoro fipaBorropyueHHfl 3aJrexnTb eiA o6craBrtvt Lracy ra

panrouocri. ,frculo npaBonopyrleHHfl cKoeHo ulofiuo (Ha ovax; y npacyrHocri

yrroBHoBaxeuoi cnyx6oeol oco6rz), ro npv :arpnuaHui uaitHux.luit craHAapr

<o6rpyuroBaHa ni4ospa> Mo)Ke Bnr{opr4croByBarr,rcfr flK He ynoBHoBaxeHHMh

(qznin*lanaH) oco6anu, TaK i ynoeHoBaxeH14Mr4 cryN6osrznru oco6avu. y

BHrraAKy, KoJrH BTpaqeHo napaMerp (utofiuocri>>, ro craHAapr <o6rpyr-rroBaHa

ni4ospa> € Aocraruiv Lnr He ynoBHoBaxeHHX oci6 (<o6'ercrnBHHX

cnocrepirauin>). Toai sr< cniepo6irHuKr4 rrpaBooxopoHHHX opranie AoAarKoBo ure

6yayru Kopl4cryBarncr. Qaxoer,rvra 3HaHHflMr4 ra npo$ecifiHran AoceiAoNa', uto

oxorJuoerbcfl craHAaproM (AocrarHr niAcraea> (c. 108).

V pos4ini 3 <E$ercrv eHicru 3arphMaHHs oco6n :a ni4o:poFo y sqhueuHi

rcpv nriHanbHoro npaBonopyueHHr> AHcepraHroM AocliAxeuo noHrrrr

eQexrranuocri 3arprMaHHr oco6n 3a ni4o:poro y e.rr,rFreuHi rcpnrtaiHaJrbHoro

rpaBonopyueHHr (c. 147-167) ra HanprMH niAer4uleHHq eSer<rvrnnocri

3arpuMaHHq oco6u :a ni4osporo y eqaFrenr'ri rcpurraiHanbHoro npaBonopyueHHt

(c. 168-216).

Anrop nipno 3a3HaLrae, il{o o3Haxavrz e$ercrusHocri 3arpnMaHss oco6u :a

ni4o:poro y sqaHeHHi rpHviuanbHoro npaBonopyueHHr €: oreparr4BHicru

AocrrHeHHfl MerH; rerarnsicrb Ha nilcrani rrcicHoro 3ar(oHy; KoporKocrporoeicrs

o6ueNesHr rrpaBa Ha ceo6oAy. (c. 217).

flosurhsFro cnil ouisnrn Br43HaqeHHfl noHtru eSercrueFrocri 3arpnMaHHfl

oco6z :a nigosporo y e.{nHeHui xpranaiualbHoro rpaBonopyueHHr src :Aaruicrs

3arpuMaHHfl y neraJrauui't cnoci6, uo pefnaMeHToBaHnft sxtcuvtnr rcpnnaiHaJrbHr4M

npoqecyaJrbHHM 3aKoHoM, rrrJrflxoM r(oporr(ocrpor(oBoro o6veNeuHs [paBa Ha

ceo6ogy, ofleparnBHo AocrrHyrv MerH LrtoAo rapaHryBaHHr ua,reNHoi noaeAiurcn

ni4osproeaHoro ra iHSopvauifiHoro ga6esneqeHurr noLrarKoBoro erany

AocyAoBoro rcpnviHaJrbHoro rrpoBaAxeunr (c. I 67-l 68).

L{iuurarra r,nfl yAou(oHaJreHHr rcpranaiHa,rbHoro [poqecyaJ]bHoro 3ar{oHy y

qacruui 3arpuMaHHs oco6u e BhcHoBoK aBTopa npo re, ulo rrorpe6ye no4anb[roro

yAocr(oHaJreHHfl ttpaBoBa pernaMeHrauir nosaaHrcerHoI $irccauii 3arpHMaHHfl
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oco6r4 3a ni4osporo y s.rraHeHHi rcpraniHarbHoro ilpaBonopyueHHfl.

HeAocxoHaricrs HopM KnK VrcpaiHn y rrifi qacrnHi npaBoBoro perynroBaHHt

HeraruBHo BrrrHBae Ha eSercrneHicru rcpun,liHanbHoro npouecyarbHofo

3arpHMaHur (c. 180).

CnyurHnna ra 3aKoHonaipHr.rna e [oJ'ro)KeHHr AncepraHTa npo re, uto npu

HarBHocri na rini 3arpr4MaHoT oco6rz Br4Ar4MHX rirecnux yrxt(oAxeHb raKa oco6a

niAlsrae o6oe'sgrcoBoMy MeAHLTHoMy ornrAy. y raKoMy BH[aAI(y 3arpnMaHa

oco6rz Mae Herafiuo AocraBnflTucq Ao sah6tuxLloro MeAI4tIHoro 3at(naAy nilfl

npoBeAeHHn ornnAy (c. 219).

flosnrzeHo Bapro eiANairnrra re3y npo re , nto 3arpnMaHHfl oco6rz 3a

ni4o:poro y eqhHeHHi rcpnH,tiHa.,rbHoro npaBonopyueHHt e rcpr,rnaiuaJrtbHt4M

ilpoqecyaJrbHHM ri6pnaorr,r 3acrocyBaHHr frpr4Mycy ra orpHMaHHs Heo6xilHoi

iuSopr'aauil Ha nepeicuomy erani po3cnilyeauur. (Darcruquo ilpoueAypa

Kpl,fMlHaJTbHOrO npoqeCyaJlbHOrO 3aTpHMaHHt, oKplM npHMyCOBVK ntl/. oxonJtl'O€

ri6pra4ni eJreMeHrr4 o6uyrcy, ocei4ynaHHr ra niai6paHHt noflcHeHu (c. 215).

y rexcri ar,rceprauii :4o6yeav BAano BI4t(opncroBye y:araruHeui

pe3ynbrarn npoBeAeHoro orrHryBaHun 161 cnilqoro i li:Haeaua, 134 npauieuhKie

rrarpynbHol noniqil, 65 a4eoxarie y xpnn,tiuanbHHX ttpoBaAxeHHtx.

flzceprauifiua po6ora nticrnru I I AoAarrcie Ha 20 cropiurcax, ulo

BKrrolrarorb y3ara-rrrHeHi AaHi olhryBaHHfl aAsorcarie, criA.l4x ra flpot(ypopin,

aKTV BnpoBaA)r(eHHr pe:y,'rurarin Anceprauifiuoro AoclriANeHHq, npono:uuii

uloAo BHeceHHfl :n,tiH i AonoBHeHs 4o Kpran,tiuarbHoro npouecyaJlbHoro t(oAeKcy

Vrcpaiuu, cnlrcoK ny6nircauifi :4o6yeaua 3a reMoro Anceprauii ra eiAoNaocri npo

anpo6aui ro pe3ynbrari n 4ra cepraqil.

Cnucor< Br,rKopr4craHVx A)r(epeJr n,ticruru 254 Hafin,leuyeaHHr, uto raKox

o6yrraoealo rricrr [poBeAeHoro AocriA)r{eH un, rtu6ttHy 3aHypeHHff aBTopa B TeMy

AocriAxeuHs.

flia qac perenbHoro orpauFoBaHHfl :n,ricry Al4ceprauiiluoi

TeKCTOBI4X 3ano3l4qeHU 6e: floct'lraHHfl Ha AXepeJIO He BHflBleHo.

po6orra



tl

B qinovy no3uTr,rBHo ouiHrcroqrz gn cepraqifiHe Aoc,riAxesus

M.M. llorourxoro, clrig BKa3arr4, ulo Aesr<i noJroxeHHfl Auceprarlii norpe6yrors

po:'xcueHHfl Ta Molr(yrb crarv ni4rpyrlrrv niln nvct<ycii nia Lrac ny6,riuuoro

3axr,rcry. Tarcurr,tH e Hacrynsi noroxeHHflMh Ar4ceprauifiHoI po6orn.

1. tliarpuMyroLrH n rliron,ty iaerc AHcepraHra npo po3rrrHpeHHr Kora oci6,

Ao tKHX Moxe 3acrocoByBarr4cb rcpnrraiHaruHe npouecyaJ'rbHe 3arpr4MaHHr,

Br4rJrflAa€ cnipHoro ra HeAocrarHbo o6rpyuroBaHoro npono:nr1ir uroAo

Mox(JrfiBocri sarpraMaHHr oqeelrAuie Ha Naicui noail y pasi HarBHocri nporrz4il : Ix

6orcy. laHi rroJIo)KeHHr norpe6yrorb AoAarKoBoro po:'rcHeHHfl nil qac 3axHcry

Ar4ceprauiilnoi po6orn

2. IlponoHyrol{H 3anpoBaA)KeHHr o6oe'ssrcosoT rtpoueAypH MeAHqHoro

ornflAy 3arpHMaHoI oco6u, rph HarBHocri y ocraHHuoT, ua MoMeHr 3arpr4MaHHfl,

BvrELrMr4x rilecHax yuKoAXeHb, aBTop He KoHKperH3yBaB anroprarv 4iff rrloAo

noBoAlr(eHHfl'3 3arpr4MaHoro oco6oru y rarcifi craryauii (c. 2l 5).

Vrs,rrerucr, u1o aBTopy ueo6xirHo 6yro 6inuu ,rirrco BH3Haqr.l'n4cb i:r

HacrynHr4M: 3arpnMany oco6y Heo6xi4Ho AocraBzrt4 Ao MeAHqHoro 3aKnaAy LrH

MoxJrr4Bo Kpaule MeAr4rrHoro npauinu14Ka AocraBrrrrn Ao vricus 3arpHMaHHfl.

Tarcox e6avaerucr, ulo y paMKax lanoi npono:raqii He 3afisuNr 6yae

nonriprcyearn HaA rpaHr.rrrHr'rMr,r crpoKaMH orntAy MeAHLIHHM npauieHnrcon,t

3arpnMaHoi oco6r,r y pa:i HarBHocri y ocraHnsoi eraAraNaux rilecsr4x yuKoA)KeHb.

3. y ni4po:4ini 3.2. npaBuno (3arpuMaHHfl 3 AorpaMaHHflM BHMorh

<6e:nocepe4Hicrr>) - BKJrroLreHo Ao 3aranbHr4x npaBrz,r :lificHeHHt 3arpuMaHHfl

oco6ra :a ni4o:poro y squHeHHi rcprznaiHa,rbHoro npaBonopyueHHt. Tarca AyMKa e

cnyuHoFo. OAuar, y BHCHoBKax Ao po:ai,ry I HaAauo BH3HaqeHHt noHtrrfl

<3arpnuasHs oco6u :a niAo3poro y Br{HHeHui rcprzvriHaJrbHofo npaBonopyueHHfl)),

rKe po3Kphro rK r(oporKocrporcoerzfi :axiA 3aKoHHoro npr4Mycy, uo cnpruoeaHnfi

Ha sa6esneqeHHr ua,'reNHoi noeeAiHrcn, pea,ri:yerbcr npeAcraBHnKaM14 Aepx(aBl,l

ra uuBi,rsHVMV oco6arrau LuJrrxoM o6naeNenFIq npaBa Ha ceo6ory 3a Haseuocri

ni4o:pa ulo4o cKo€HHr 6yar rKoro rcpraviHaJrbHoro npaBoflopyueHHt (He:a,leNHo
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eia cyBopocri cauxuii), ni4rrrae o6oe'q:rcoeifi aurcerHifi qv nosaaHrcernifi

Sirccauil ra :a6esnelry€rbcfl npoKypopcbKHM HarJrflAoM i cyloenn,l I(oHrponeM.

[aue BH3HaqeHHfl He vicrnrs y co6i 3raAr(y npo o3Harcy <6e:nocepe4nocri

peanisaqil> 3arpHMaHHr oco6ra y rcpnn,tiuarbHoMy npoea4xeuHi, xoLra orcpervri

eJreMeHTr,r rarcoT o3HaKh erc,'rrcqeHi Ao oAHoro 3 3araJrbHHX [paBhJ'r :AiffcHeuuq

rcpr,rviHarbHoro rpouecyanbHoro 3arpHMaHHfl. florpe6ye po:'rcueHur no:uuis

AHcepraHTa uloAo HeBKJrroqeH Hr n paBhna ((Oe3I]ocepeAHocrr)) Ao noHrrrt

<3arpran,rauHs oco6N sa niAo3poro y BLTHHeHHi rcpnviHaJrbHoro rrpaBorropyueHHq).

4. Olurznl 3 3araJrbHHX npaBHn 3arpuMaHHr oco6u :a ni4o:poro y equHeFrui

rcpnvriHarbHoro rrpaBonopyueHHr e ynoBHoeaxeHi ra HeynoBHoBa)KeHi cy6'ercru

3acrocyBaHHr. Koro KoHr(perHo aBrop Mae ua yna:i nil HeynoBHoBaxeH14M14

cy6'exravr.r. -fxulo MoBa fi4e npo uHeiruunx oci6, ro npaBo Ha 3arpr4MaHHr Inr

HaAaHo eiAnosiAur,{Nara roJroxeHHflMH cr. 207 KflK VrcpaiHra. fiauuir acneKr

r ra po:'rcHeHHf.

Cnil, npore 3a3HaqHTH, u(o HaeeAeui 3ayBaxeHHr Marors Sopnaananuil i

4ncrcyciilHr,rfi xapaKrep ra He BnrHBarcrb Ha 3aranbHy no3HTHBHy ouiHrcy

Ar4ceprauifi uoro Aoc,riANeuus M.M. florousrcoro.

[zcepraqis floroqbKoro M rapocrr a ea Muxafirr oBr4 q a <3arp rz naau H s oco6 H sa

ni4o:poro y euraueuHi rcpunaiHarbHoro npaBoflopyueHHfl), noAaHa Ha :lo6yrrr

cryreHr Aor(ropa Sinoco$ii : ra,ry:i :HaHs 0B <flpano) 3a cneqia,rsHicrro 08 |

<flpaeo>>, e 3aBepueHHM rraoHorpa$iqHlav AocliAxeHHflM, y flKoMy tloBHo i

sce6iqHo arapirtleHi nocraBJreHi nepe4 HHM 3aBAaHHr, ulo MaForb 3HaqeHHn niln

reopil ra npar(rnr(h rcpnnainanbHoro rrpouecy. draceprauiftue AocriAxeuHs

eilnoeilae B14MoraM floprarcy niArorosxa ':4o6yeauin BHutoT oceirn cryreHfl

Aor(ropa Sinoco0ii ra Aorropa Hayr( y BHUrt4x HaBqarbHHX 3aKraAax (uayrcoenx

ycraHoBax), uto 3arBepA)r(euuir nocraHoBom Ka6iuery Minicrpia VrcpaiHra ein,23

6epesnr 2016 poKy Jt 261 (:i slaiHanar,r i AonoBHeHHnML't eia 03 rceirHs 2019 pot(y

J$ 283), Har{a3y MiHicrepcrea oceirrz i Hayrcrz Vrcpainrz eia l2 ciqus 2017 porcy J\]b

40 (:i :rraiHarvtt.r, BHeceH14MH :riAHo 3 HaKa3oM MiHicrepcrea oceirll i uayrcra

VrcpaIHa sia 3l rpaBHr 2019 poKy J\lb 159) uflpo 3arBepAXeHHn BHMor Ao
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oQoprur,'rennr Auceprauii>, Ta <floprarcy ttpHcyA)I(eHHfl cryreHfl Aot(ropa

QinocoQii ra cxacyBaHHfl piureHur pa:onoi cneuiarisosaHoi eqeuoi paru 3aKnaAy

ezuloi oceiru, uayxonol ycraHoBH npo npl4cyAx(eHHfl cryneHs AoKropa

Qinoco$ii> (nocraHoBa Ka6iuery MiHicrpie Vrcpaiur,r eia 12 ciq:un 2022 poKy

J\lb 44), oceirHro-Hayrconifi nporpavri <flpaeo> [oH[VBC, a rT aBrop [Iorousrcnft

Mupocnan Mzxaftroeu.{ 3acnyroBy€ Ha [pr4cyAxeHHr cryrreHr Aor(ropa

$iloco$ii s rany:i 3HaHb 0B <llpaeo)),3a cneuia"nuuicrro 081 <flpaBo) Ha ocuoni

ny6rivnoro 3ax14cry.
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loHeuuroro lepxa BHor-o yH inepcurery
nHyrpiurHix cnpan
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lluruuesxa {vrurpa, sacni4uyro

/^
f LTapurvrv Karepuua |OI.flK


